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September 25, 2017

Supreme Court of Missouri
207 W. High Street Administrative Docket
Jefferson City, MO 65101

Re:  Noncompliance of State Guardianship System with the Americans
with Disabilities Act and Section 504 of the Rehabilitation Act

To the Court:

The Missouri Constitution gives the Supreme Court two distinct roles. In it adjudicative role, this
Court exercises appellate jurisdiction where it decides appeals in specific contested cases. (Art. V,
Sec. 3) The constitution also gives this Court an administrative role where it has supervisory
authority over all courts (Art. V., Sec 4) and through which it manages the administration of the
courts (Art. V, Sec. 4.2) To fulfill this administrative role, this Court has a duty to establish rules of
practice, procedure and pleading. (Art. V, Sec. 5). As creator of the Missouri Bar, this Court also
has the authority to regulate the practice of law by attorneys.

Spectrum Institute is writing to this Court in its administrative capacity and is asking it to exercise
its supervisory authority over the courts and over practicing attorneys. This communication is a
complaint that litigants with intellectual and developmental disabilities are not receiving access to
justice in adult guardianship proceedings. Systemic flaws in the guardianship system — including
failures by judges and attorneys to provide these litigants with meaningful participation in their cases
—have created a pattern and practice of violating the Americans with Disabilities Act. These policies
and practices also violate Section 504 of the Rehabilitation Act of 1973.

Our complaint is submitted pursuant to Section 35.107 of Title II Regulations implementing the
Americans with Disabilities Act. (See Enclosure.) Since the ADA has been in effect for more than
25 years and Section 504 for 43 years, and considering that the guardianship system in Missouri has
probably been out of compliance with these federal laws for decades, we hope that this Court will
give our complaint the prompt attention it deserves.

Spectrum Institute has been advocating for access to justice for people with intellectual and
developmental disabilities in guardianship proceedings for several years. In addition to our
interactions with the Civil Rights Division of the United States Department of Justice, we have
worked with or reached out to the supreme courts in several states. We also focus on issues
involving abuse and disability. Examples of our education and advocacy efforts can be found on the
“what’s new” page of our website. (http://disabilityandabuse.org/whats-new.htm)

Whenever we present a complaint to a government agency, we supply legal and factual information
to support our grievance. We also recommend ways in which the situation may be improved and the
errors corrected. Following that pattern, we have several documents for this Court to review.


(http://disabilityandabuse.org/whats-new.htm

A specific commentary has been written for the benefit of this Court and for the consideration of
judges, lawyers, and lay advocates in Missouri who are, or should be, concerned with protecting the
rights of litigants with intellectual and developmental disabilities in adult guardianship proceedings.

(Coleman, “The Supreme Court of Missouri Has a Duty to Ensure ADA Compliance in
Guardianship Proceedings,” Spectrum Institute, September 22, 2017)

Two documents were prepared in connection with a presentation on disability, abuse, and
guardianship at the 4™ Annual Educational Summit of The Arc of Missouri. One identified specific
deficiencies in the guardianship system, including systemic and systematic ADA violations. It also
offered suggestions on how those flaws could be corrected. (Coleman, “Disability and Abuse:
Administering Trauma-Informed Justice in Missouri Guardianship Proceedings — Facts, Findings,
and Recommendations,” Spectrum Institute, September 15, 2017) Foundational to that document
was an “Annotated Bibliography with Strategic Commentary.” All of these documents are submitted
to this Court for its consideration.

Ensuring access to justice for people with cognitive and communication disabilities in guardianship
proceedings is no easy task. Some might even think of it as “mission impossible.” But with good
will and unwavering determination, it can be done. Plus, as these materials and the cited authorities
contained in them explain, “meaningful access” is required by federal law. Compliance by state and
local courts with the ADA is not discretionary. It is mandatory. It is not optional for the State of
Missouri to supply the necessary educational materials, training programs, and financial resources
to ensure meaningful access to justice for people with disabilities in these cases. It is a must.

While compliance with the ADA is not discretionary, the methods used by this Court to achieve
compliance is. Several options are presented in these materials. One of them — and perhaps the best
way to start the process of review — would be for this Court to authorize the Chief Justice to convene
an Advisory Committee on Access to Justice in Guardianship Proceedings. This approach has been
used by other supreme courts. Nevada and Pennsylvania immediately come to mind.

In closing, we know that this is probably the first time that a formal complaint has been filed with
this Court about the denial of access to justice for people with disabilities in guardianship
proceedings. Therefore, many of these issues may not have been thought about before, much less
reviewed in a formal manner. The learning curve may be steep, but the climb is worthwhile — since
the rights of thousands of adults with disabilities depend on how this Court responds to this request
for action. We trust that this Court will answer the call by taking appropriate steps to ensure that
guardianship respondents receive access to justice as contemplated by the ADA and Section 504.

Respectfully submitted:

Mo Ol

Thomas F. Coleman
Legal Director, Spectrum Institute
tomcoleman(@spectruminstitute.org

cc: State Courts Administrator

The Missouri Bar
Civil Rights Division, U.S. Dept. of Justice (information only)
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September 25, 2017

Ms. Rebecca Bond

Disability Rights Section

U.S. Dept. of Justice

950 Pennsylvania Avenue N.W.
Washington, DC 20530

Re:  Information about Missouri’s guardianship system

Dear Ms. Bond:

Today we submitted a complaint to the Supreme Court of Missouri pursuant to Section 35.107 of
ADA Title I Regulations. (http://disabilityandabuse.org/whats-new.htm) We believe that it is

appropriate to give that state an opportunity to bring its guardianship system into compliance with
federal law before we consider filing a formal complaint with the U.S. Department of Justice.

Our letter of complaint, and supporting materials, are being sent to the Disability Rights Section for
informational purposes only. The Missouri materials, when added to our research of other states,
shows that ADA violations are occurring in many parts of the nation. This is not an isolated
problem. That is why we have been urging the DOJ to publish formal guidance materials to assist
the states in understanding their obligations to provide access to justice in guardianship proceedings
— meaningful access as required by the ADA and Section 504 of the Rehabilitation Act of 1973.

Missouri is the third state where we have conducted a significant review of guardianship policies and
practices. You know about the State of California since we have filed two complaints with the DOJ
about that state. (http://spectruminstitute.org/doj/) Although a formal complaint has not yet been
filed with the DOJ against the State of Washington, we did submit a report to that state’s Supreme
Court demonstrating that its court-appointed attorney system for guardianship cases was out of
compliance with the ADA. (http://spectruminstitute.org/gap/) Information about that report was sent
to attorneys at the Disability Rights Section.

As we discover additional information about ADA noncompliance in guardianship systems in other
locations, we will let you know. Hopefully, this growing body of evidence will move the DOJ to
take appropriate action to protect the rights of people with intellectual and developmental disabilities
who are involuntarily required to participate as respondents in state guardianship proceedings.

Very truly yours:

/A A

Thomas F. Coleman
Legal Director, Spectrum Institute
tomcoleman@spectruminstitute.org


http://disabilityandabuse.org/whats-new.htm
(http://spectruminstitute.org/doj/
(http://spectruminstitute.org/gap/

The Supreme Court of Missouri Has a Duty to Ensure
ADA Compliance in Guardianship Proceedings

People with Disabilities Are Entitled to Access to Justice

By Thomas F. Coleman
September 22, 2017

I recently gave a keynote presentation at the Fourth
Annual Educational Summit of The Arc of Missouri.
The conference focused on issues involving abuse of
people with intellectual and developmental disabili-
ties.

Dr. Nora J. Baladerian gave attendees a general
overview of reducing the risk of abuse and providing
improved response when abuse is suspected or
reported. My presentation focused on disability and
abuse in the specific context of guardianship pro-
ceedings.

Among the many recommendations are two that
should be of great interest to the Supreme Court of
Missouri. Isuggested that the Chief Justice convene
a Guardianship Task Force to identify systemic
deficiencies in guardianship proceedings and to
recommend ways in which they can be remedied.

Another recommendation was for the Supreme
Court to appoint a State Courts Guardianship Coor-
dinator to assess local guardianship policies and
practices throughout the state with a view to making
the statewide system compliant with access-to-
justice requirements of the Americans

I engaged in extensive research in
preparation for my presentation at
the conference. In addition to
researching the laws applicable to
Missouri guardianship proceedings,
Iinterviewed public administrators,
legal advocates, and service provid-
ers about disability demographics

_ADA

with Disabilities Act.

During the question-and-answer seg-
ment of my presentation, I was
reminded of the efforts of a workgroup
known as MO-WINGS. This gather-
ing of “stakeholders” in the guardian-
ship system has been meeting and

and state guardianship procedures.

Advancing Equal Access!

discussing guardianship issues for six
years. Some of'its individual members

My comparison of these policies
and practices with federal statutory
and constitutional requirements showed that
respondents in guardianship proceedings are not
receiving access to justice as required by the Due
Process Clause of the United States Constitution.
They are also not being afforded meaningful partici-
pation in the proceedings as mandated by Title II of
the Americans with Disabilities Act.

In addition to sharing many factual findings that my
research uncovered, I also presented more than two
dozen recommendations on ways the guardianship
system could be improved to comply with federal
law. These findings, recommendations, and sup-
porting research materials are available online.
(http://spectruminstitute.org/Missouri/)

have been working for guardianship
reform for much longer than that.
Unfortunately, the group’s recommendations for
reform have not yet resulted in significant changes
in the guardianship system. The deficiencies I
identified at the Educational Summit have existed
for decades and, despite the best efforts of many
individuals, organizations, and agencies associated
with MO-WINGS, they persist.

I'suggested to those assembled at the conference that
it is time for more aggressive advocacy. The first
step would be for a disability rights organization to
submit a formal request to the Missouri Supreme
Court asking the court to take meaningful steps in
furtherance of its duty under Title II of the ADA to
ensure access to justice for people with intellectual



(http://spectruminstitute.org/Missouri/

and developmental disabilities who become in-
volved in adult guardianship proceedings.

As explained below, state and local courts are public
entities with duties under Title II of the ADA. As
the entity with oversight of the Judicial Branch, the
Supreme Court has the responsibility to ensure that
judicial proceedings in the state are ADA compliant.
The Supreme Court should exercise its constitu-
tional authority to ensure that judges and attorneys
involved in guardianship proceedings are giving
litigants with cognitive and communication disabili-
ties the access to justice guaranteed to them by
federal laws, including the ADA.

Hopefully, the Supreme Court will heed the call to
action and will take remedial steps within a reason-
able time frame. Ifnot, a class-action complaint can
be filed against the Missouri court system with the
United States Department of Justice, asking that
agency to conduct a formal investigation of the
guardianship system in Missouri — a system over
which the Supreme Court of Missouri has adminis-
trative and management authority.

The Supreme Court should take steps now, by
exercising its supervisory authority over judicial
proceedings and over the practice of law, to make
such a complaint with the DOJ unnecessary.

The Supreme Court has two types of general juris-
diction over the administration of justice in Mis-
souri. One is its appellate jurisdiction where the
court hears appeals involving cases litigated in lower
courts. It also has an administrative role where the
court exercises its supervisory authority over attor-
neys licensed to practice law and over procedural
aspects of litigation that occurs in the trial and
appellate courts of the state.

Appellate Jurisdiction

The appellate jurisdiction of the Supreme Court is
derived from Article V, Section 3 of the Missouri
Constitution. That provision states: “The supreme
court shall have exclusive appellate jurisdiction in
all cases involving the validity of a treaty or statute
of the United States, or of a statute or provision of

the constitution of this state, the construction of the
revenue laws of this state, the title to any state office

and in all cases where the punishment imposed is
death.”

Through the exercise of'its appellate jurisdiction, the
Supreme Court shapes the law in Missouri by
issuing rulings and writing opinions that declare
whether the lower court judges committed errors or
abused their discretion or not, and whether the
attorneys involved in the cases committed errors or
engaged in misconduct. The rulings are binding in
these cases and the opinions create a body of case
law that guides attorneys and judges in future cases.

The case of Mildred Link is an example of the
Supreme Court exercising its appellate jurisdiction
to shape guardianship law in Missouri. (In re Link,
713 S.W.2d 487 (Mo, 1986)) In that proceeding,
Mildred Link appealed from an order of the Probate
Division of the Circuit Court declaring her to be
incompetent and appointing a guardian of her person
and a conservator of her estate. The court reversed
those orders and, in doing so, issued an opinion
stating that guardianship respondents are entitled to
due process of law and to competent and effective
representation of counsel in the proceedings.

It was only because Mildred Link filed an appeal
that the Supreme Court was able to give direction to
judges and attorneys throughout the state about the
due process rights of respondents in guardianship
proceedings. Unfortunately, appeals by guardian-
ship respondents are rare and appeals by adults with
intellectual and developmental disabilities are
virtually nonexistent. As aresult, there has not been
a growing body of case law in Missouri on the
procedural and substantive rights of respondents in
guardianship proceedings.

Judges and attorneys are more likely to respect the
rights of litigants when they know that an appeal is
a distinct possibility. They are less likely to adhere
to the rule of law when they think that an appeal is
only a very remote prospect. People who believe
they have the ultimate and final word and who lack
supervision act differently than people who believe
they are being watched or that they may be audited.



That’s human nature. The fact that guardianship
respondents almost never appeal stunts the
adjudicative growth of guardianship law and allows
systemic flaws to go uncorrected indefinitely.

Administrative Jurisdiction

The administrative role of the Supreme Court is
derived from Article V, Section 4 of the Missouri
Constitution. That provision states: “The supreme
court shall have general superintending control over
all courts and tribunals.” It continues: “Supervisory
authority over all courts is vested in the supreme
court which may make appropriate delegations of
this power.”

Court Staff

As supervisor of the Judicial Branch of government
in Missouri, the Supreme Court is vested with the
authority to appoint staff members to aid the court in
fulfilling its administrative duties. Article V, Sec-
tion 4.2 of the Constitution states: “The supreme
court may appoint a state courts administrator and
other staff to aid in the administration of the courts,
and its shall appoint a clerk of the supreme court and
may appoint other staff to aid in the administration
of the business of the supreme court.”

Pursuant to this constitutional authority, the Su-
preme Court has appointed a clerk of the court as
well as a state courts administrator and other staff.
Unfortunately, none of the staff employed by the
Supreme Court has the specific responsibility to
assist the court in administratively supervising the
guardianship system throughout the state. The
administration of the guardianship system occurs at
the local level, with each Circuit Court processing
guardianship cases, appointing advocacy attorneys
and guardians ad litem, appointing capacity experts,
and adopting local rules as the local court sees fit.
There is no administrative guidance from or supervi-
sion by the Supreme Court. This lack of oversight
allows for inconsistent policies and practices in
various parts of the state, thus creating equal protec-
tion problems in potential violation of Article I,
Section 2 of the Missouri Constitution which guar-
antees equality under the law to all persons.

Securing Rights

Section 2 also states that to give security to equality
under law and other personal rights “is the principal
office of government, and that when government
does not confer this security, it fails in its chief
design.” Because securing equal protection of the
law has been given such prominence by the Missouri
Constitution, and because guardianship respondents
often lack the ability to file appeals to complain
about violations of this constitutional right, it is
essential that the Supreme Court use its administra-
tive jurisdiction to supervise guardianship proceed-
ings and to provide guidance to judges and attorneys
in order to protect the personal rights — life, liberty,
pursuant of happiness and equal protection of the
law — of individuals with disabilities who are invol-
untary litigants in these legal proceedings.

Court Rules

Article V, Section 5 gives the Supreme Court a duty
to establish “rules relating to practice, procedure,
and pleading for all courts and administrative tribu-
nals.” These rules have the force and effect of law.
Although it has the authority to do so, the Supreme
Court has not yet established rules governing the
practices of judges, attorneys, and guardians ad litem
in adult guardianship proceedings.

To reiterate, because there are few appeals by
guardianship respondents in these cases, the normal
corrective appellate process is generally not operat-
ing in these proceedings. As a result, it would be
highly beneficial for the Supreme Court to fulfill its
duty under Section 5 by promulgating rules to
establish procedural protections and to set profes-
sional standards for attorneys appointed to represent
guardianship respondents whether it is in the role of
advocacy lawyers or as guardians ad litem.

State Bar

In furtherance of the court’s constitutional authority,
the Missouri Bar was created by order of the Su-
preme Court in 1944. Through the State Bar, the
Supreme Court exercises its administrative authority
over the practice of law in Missouri. The court must



approve rules of professional conduct issued by the
Missouri Bar and approve discipline imposed on
attorneys. The bar association, therefore, is an arm
of the Supreme Court and all of its policies and
practices are subject to the court’s approval. The
Supreme Court, therefore, is ultimately responsible
for the complaint procedure through which clients
seek discipline of attorneys who have breached
ethical duties or rules of professional conduct.

Neither the Missouri Bar or the Supreme Court has
taken steps to issue specific rules to regulate the
lawyer-client relationship in guardianship proceed-
ings — whether regardless of whether the attorneys
are privately retained or are appointed by a court.

Knowing that such special needs clients are gener-
ally unable to identify or complain about any defi-
cient performance of their attorneys, it would be
most appropriate for the bar and the court to find
alternative ways to protect the rights of these clients.

Chief Justice

The Chief Justice of the Supreme Court plays a
special role in the administration of justice in Mis-
souri. Accordingto Article V, Section 8: “The chief
justice of the supreme court shall be the chief ad-
ministrative officer of the judicial system and,
subject to the supervisory authority of the supreme
court, shall supervise the administration of the
courts of this state.”

ADA Compliance

The Americans with Disabilities Act was passed by
Congress more than 25 years ago. The law’s consti-
tutionality has been upheld by the United States
Supreme Court as a valid exercise of federal author-
ity over the states.

The ADA builds upon and extends beyond the
requirements of federal due process. The Due
Process Clause of the Fourteenth Amendment
requires state courts to protect the procedural and
fundamental substantive rights of litigants in state
court proceedings. The ADA goes even further than
these minimum constitutional guarantees and may
require extra accommodations to people with dis-
abilities who are participants in legal proceedings.

The term “Due Process Plus” has been coined to
describe the duties of judges and court-appointed
lawyers who interact with litigants with cognitive
and communication disabilities in state guardianship
proceedings. (Due Process Plus: ADA Advocacy
and Training Standards for Appointed Attorneys in
Adult Guardianship Proceedings — 2015) Due
Process Plus is a White Paper submitted by Spec-
trum Institute to the U.S. Department of Justice.
(http://spectruminstitute.org/white-paper/)

While the Supreme Court of Missouri acknowledged
many years ago that due process protections apply in
adult guardianship proceedings (In re Link, supra),
it has not spoken on the rights of guardianship
respondents under the Americans with Disabilities
Act or Section 504 of the Rehabilitation Act. The
court has not used its adjudicative authority to
address this issue since appeals by guardianship
respondents are virtually nonexistent. Neither has
the court used its administrative authority to address
the role of the ADA and in guardianship cases.

Title II of the ADA applies to services provided by
public entities. The term “public entity” includes
state and local courts. The service provided by the
Missouri Courts is the administration of justice.

Under Title II, judges, court-appointed advocacy
attorneys, guardians ad litem, and other court-ap-
pointed or supervised participants must take affirma-
tive steps to ensure that litigants with cognitive and
communication disabilities receive access to justice
in guardianship proceedings. Under the concept of
Due Process Plus, extra steps (modifications of
normal policies and practices) may be required to
ensure effective communication between the litigant
and all participants in the proceedings.

In addition to ensuring effective communication,
various supports and services may be necessary to
maximize the prospect that a litigant with serious
disabilities has meaningful participation in all stages
of the proceeding — both in and out of court. The
duty to provide such supports and services does not
depend on a request from a litigant with disabilities
— especially when the court or court-appointed
lawyers know that the nature of the disability pre-
cludes the litigant from making such a request.


http://spectruminstitute.org/white-paper/

The responsibility of judges to provide, and for
court-appointed attorneys to seek, accommodations
or modifications is sua sponte when it is known that
a serious disability may hinder a litigant’s ability to
have meaningful participation in the case. It is
obvious in guardianship proceedings —just by virtue
of the allegations made in the petition — that the
respondent has serious cognitive disabilities and
may have significant communication and other
disabilities as well.

The duty of a public entity to provide meaningful
access to its services actually pre-dates the passage
of the ADA. It is rooted in Section 504 of the
Rehabilitation Act of 1974 — a federal law that did,
and still does, apply to state and local government
entities. Speaking of Section 504, the United States
Supreme Court said: [A]n otherwise qualified
handicapped individual must be provided with
meaningful access to the benefit that the grantee
offers. The benefit itself, of course, cannot be
defined in a way that effectively denies otherwise
qualified handicapped individuals the meaningful
access to which they are entitled; to assure meaning-
ful access, reasonable accommodations in the
grantee's program or benefit may have to be made.”
(Alexander v. Choate, 469 U.S. 287, 301 (1985))

The requirement of “meaningful access” to public
services is not limited to Section 504. Many federal
appellate courts have ruled that the ADA also
requires public entities to provide “meaningful
access” to people with disabilities so as not to
deprive them of the benefits of the services pro-
vided. (Ability Center of Toledo v. City of
Sandusky, 385 F.3d 901, 907 (6th Cir. 2004);
Randolph v. Rogers, 170 F.3d 850 858 (8" Cir.
1999); Lee v. City of Los Angeles, 350 F.3d 668,
691 (9" Cir. 2001); Chaffen v. Kansas State Fair
Board, 348 F.3d 850, 857 (10™ Cir. 2003)).

A subtle point of clarification should be made at this
point. ADA terminology makes a distinction be-
tween “accommodations” and “modifications.”

Under TitleI ofthe ADA, a “reasonable accommoda-
tion” is only required by employers to avoid discrim-
ination against to employees with disabilities.

Under Title I, public entities have an obligation to
make “reasonable modifications” of policies and

practices to ensure meaningful access to their ser-
vices.

The two different terms, however, may pose a
distinction without a significant difference. For all
practical purposes, the two terms are essentially
equivalent. (McGary v. City of Portland, 386 F.3d
1259, 1266, n.3 (9" Cir. 2004). Courts often use the
terms interchangeably. (Tyler v. City of Manhattan,
118 F.3d 1400, 1407 (10™ Cir. 1997)).

Another requirement of the ADA is that a public
entity take appropriate steps to ensure that communi-
cations with recipients of'its services are as effective
as communications with others. (Robertson v. Las
Animas County Sheriff’s Department, 500 F.3d
1185 (10™ Cir. 2007)) To fulfill this duty, an entity
may need to provide auxiliary aids and services.

The duty to provide accommodations, modifications,
and effective communications applies to “known”
disabilities. An entity, such as a court, cannot take
steps to respond to a disability it does not know
about. As the court in Robertson explained: “[T]he
entity must have knowledge that the individual is
disabled, either because the disability is obvious or
because the individual (or someone else) has in-
formed the entity of the disability.” In other words,
it is the knowledge of the disability, even without a
request for accommodation, that triggers the entity’s
obligation to take reasonable steps to compensate for
the disability in order to maximize the possibility of
meaningful access to the services.

In the context of guardianship proceedings, the mere
filing of a petition should be sufficient to trigger a
duty of the court to inquire into the types of modifi-
cations or the extent of supports and services that are
necessary to give the respondent meaningful access
to the legal proceedings. The same is true about the
court’s duty to ensure effective communications
between the respondent and all court participants.

A filing of a guardianship petition predicated on
allegations that a respondent has have significant
cognitive or other disabilities. The mere filing of a
guardianship petition, therefore, puts the court on
notice that the respondent has a known disability
that may require accommodations. In addition, other



documents submitted with the petition would give
the court and attorneys additional information as to
the types of disabilities the respondent has.

A recent publication issued by the U.S. Department
of Justice explains these issues in the context of
criminal justice proceedings involving people with
intellectual and developmental disabilities.
(https://www.ada.gov/cjta.html) The principles and
examples contained in this DOJ publication should
be helpful to the Missouri courts as to the types of
actions that may be required by the ADA to ensure
access to justice in adult guardianship proceedings.

(http://disabilityandabuse.org/doj-guidance.pdf)

A review of materials submitted by Spectrum
Institute to The Arc of Missouri at the educational
summit will help the Supreme Court to understand
the need for the court to exercise its administrative
authority to ensure access to justice for litigants with
disabilities in guardianship proceedings. Many of
the “Due Process Plus” deficiencies in the guardian-
ship system are identified in those materials.

Whether the Judicial Branch is fulfilling its respon-
sibility to ensure access to justice in guardianship
proceedings should be subject to a “pass-fail” test.

As things now stand, judges, court-appointed attor-
neys, and other court-supervised personnel would
not pass an ADA compliance test if the Department
of Justice were to investigate the guardianship
system in Missouri as it currently operates. Compli-
ance with federal law is not “graded on the curve.”

Missouri has no access-to-justice performance
standards for advocacy attorneys or guardians ad
litem. These court-appointed personnel are not
receiving meaningful training on legal and medical
issues involving litigants with intellectual and
developmental disabilities. There is no training on
how to maximize effective communication. Nothing
on forensic interviewing of clients in this special
needs population. No educational programs on the
ADA and its application to guardianships.

The Supreme Court should convene an Advisory
Committee on Access to Justice in Guardianship
Proceedings. In addition to the usual membership of
judges and attorneys, the court should appoint

disability rights advocates, including self-advocates,
to provide input from an experiential perspective.

The Supreme Court of Missouri has had duties
under the ADA for more than 25 years, and under
Section 504 for even longer. The court should
exercise its administrative authority, sua sponte, to
ensure that guardianship proceedings comply with
access-to-justice requirements of the ADA.

An ADA violation in a legal proceeding may create
“structural error” that requires reversal per se. No
showing of prejudice is needed because the nature of
the error gives rise to a presumption of prejudice.

Some errors in civil cases are reversible per se,
“primarily where the error calls into question the
very fairness of the trial or hearing itself.” (Biscaro
v. Stern, 181 Cal.App. 4™ 702 (2009)) “Wrongful
denial of an [ADA] accommodation is structural
error infecting a legal proceeding’s reliability, which
stands to reason because an accommodation’s
purpose is to help a party meaningfully participate in
a way that enhances our confidence in a proceed-
ing’s outcome.” (Id, at p. 710)

By failing to even consider ADA accommodations
or modifications of normal policies and practices on
their own motion at the initial stages of a guardian-
ship proceeding, Circuit Court judges have been
engaging in structural error in thousands of cases
each year in Missouri. Similarly, structural error is
being committed on a regular basis by the inaction
of court-appointed advocacy attorneys and guardians
ad litem who fail to assess communication needs or
identify the supports and services that would en-
hance access to justice for guardianship respondents.

The Supreme Court should, without delay, create a
committee to study the guardianship system with a
view to enacting ADA-compliant rules for courts,
and standards for attorneys and guardians ad litem in
guardianship proceedings. Appropriate training also
should be required for judges, attorneys, and guard-
ians ad litem. The ADA requires as much. 00¢

Thomas F. Coleman is the legal director of Spectrum
Institute. Email: tomcoleman(@spectruminstitute.org
Webpage: www.spectruminstitute.org/Missouri
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From: Lynette.Ricks@courts.mo.gov

Sent: Wednesday, August 23, 2017 12:34 PM
To: Thomas F. Coleman

Subject: RE: info on program

Attachments: ADA Poster.doc

Hello, Mr. Coleman. Thank you for your inquiry regarding ADA accommodations provided to the citizens visiting Missouri's courts.

The Missouri Office of State Courts Administrator (OSCA) provides administrative, technical and programmatic support to the
courts. We, along with local courts, follow the regulations as set forth by the ADA. There are also state statutes regarding the
courts and the ADA. Those can be found using the following link:http://revisor.mo.gov/main/OneChapter.aspx?chapter=476.

OSCA has made signage available to the courts to post in their courthouses in regard to the ADA and furnishment of auxiliary aids
and services. The document is attached for your review. OSCA has also made available assistive listening devices to the courts
that may be used upon the request of a person who is hard of hearing. Many juvenile offices have access to a UbiDuo, which

consists of two keyboards and displays allowing two people to communicate via a chat type environment.

All requests for accommodations should be directed to the court in which the citizen is to appear. The courts rely upon the person
needing the accommodation, or their attorney, to make the request within a reasonable amount of time in order to afford the court
with enough notice to fulfill the request. The specific accommodation requested by the individual will receive priority; however, if
that is not possible due to time constraints or resources, the court provides the next best option to ensure the citizen has full and

equal access.

Additionally, OSCA staff provide materials regarding ADA to new judges during an orientation. Periodically, OSCA staff are
requested to provide training to judges and clerks regarding the ADA at annual conferences and colleges. OSCA staff utilizes
several avenues of support when needed, such as the MO Governor's Council on Disability and the Great Plains ADA Center.
OSCA also provides many resources to the courts to access sign language interpreters. The courts have the ability to use

teleconference equipment to access a sign language interpreter, if needed.

Questions regarding training requirements for court appointed attorneys and GALs should be addressed to the Missouri Bar
Association.

If you have additional questions, please let me know.

Lynette Ricks

Division of Administrative Services
Office of State Courts Administrator
(573) 526-8356

Lynette.Ricks@courts.mo.gov

From: "Thomas F. Coleman" <tomcoleman@earthlink.net>

To: <Lynette.Ricks@courts.mo.gov>

Date: 07/31/2017 12:52 PM
Subject: RE: info on program
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Good morning, Ms. Ricks.

| am interested in how the court’s fulfill their obligations under Title Il of the ADA in connection with
litigants who have cognitive and communication disabilities — particularly in adult guardianship
proceedings.

The circuit court is aware of the disabilities of a guardianship respondent once a petition for
guardianship is filed. What affirmative action do local courts take to ensure that such respondents have
access to justice in these proceedings — namely, that they have meaningful participation in their case?

Are court-appointed attorneys or GALs required to have training in the ADA and their obligations to the
client under the ADA? Are they required to have training in how to effectively communicate with and
interview clients with cognitive and communication disabilities? Are there statewide trainings on these
topics?

Also, what training do probate judges have on the ADA? On providing access to justice for litigants with
cognitive disabilities?

Are their statewide court rules on the ADA and its application to court proceedings (other than just
physical access issues or sign language interpreters for Deaf people)?

| am making a plenary presentation at a statewide conference in September that will focus on
guardianship proceedings. As part of my presentation | plan to discuss some of the issues listed above. |
thought it would be good to inquire about these issues and get information from the court
administrator’s office.

Thanks for your reply to my inquiry. | look forward to receiving more information or being directed to
materials or persons who can help me obtain the answers to the questions | have posed.

Tom Coleman

From: Lynette.Ricks@courts.mo.gov [mailto:Lynette.Ricks@courts.mo.gov]
Sent: Monday, July 31, 2017 9:13 AM

To: Thomas F. Coleman <tomcoleman@earthlink.net>
Subject: Re: info on program
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Good morning, Mr. Coleman. In which subject are you interested? The access to justice program handles the foreign language
court interpreter certification program, some sign language areas as well as issues related to the Americans with Disabilities Act.

Thank you for your interest! Let me know how | might be of assistance.

Lynette Ricks

Division of Administrative Services
Office of State Courts Administrator
(573) 526-8356

Lynette.Ricks@courts.mo.gov

From: "Thomas F. Coleman" <tomcoleman@earthlink.net>

To: <access2justice@courts.mo.gov>

Date: 07/30/2017 09:23 AM
Subject: info on program

Dear Administrator,

| would like information on the access to justice program of the Missouri court system.
How may | obtain such information?

Thanks.

Tom Coleman
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The A[’C The Arc of Missouri

7400 C North Oak Trafficway

For people with intellectual Gladstone, MO 64118
ond developmental disobilities %

November 3, 2017

Supreme Court of Missouri
207 W. High Street
Jefferson City, MO 65101

RE: Formation of an Advisory Committee on Access to Justice in Guardianship Proceedings
To the Court:

The Arc of Missouri has been made aware of the complaint filed by the Spectrum Institute with the
Court that the state’s guardianship system is out of compliance with the American’s with Disabilities Act.
That organization suggested that the Court should convene an advisory committee to address this issue.

The Arc of Missouri supports the formation of and is formally requesting the Court to form an Advisory
Committee on Access to Justice in Guardianship Proceedings to review current practices so that litigants
with intellectual and developmental disabilities are receiving meaningful access to justice. There are
many flaws in the current system which we feel violate individuals’ rights under the American with
Disabilities Act and Section 504 of the Rehabilitation Act of 1974, as well as simply ignore citizens’ rights
to fair and just proceedings. Without change, current system practices will continue to blatantly
disregard an individual’s ability to participate fully in community living and project a characterization
that individuals with intellectual and developmental disabilities are “second-class citizens”.

The formation of an Advisory Committee is within the scape of the Court’s administrative capacity and
its supervisory authority over the courts and practicing attorneys. The Arc of Missouri strongly feels
litigants are not afforded their right to meaningfully participate in cases which directly impact their lives.
Formation of the committee would ensure the rights of individuals with intellectual and developmental
disabilities are acknowledged and represented appropriately during court proceedings.

The Arc of Missouri also feels the creation of this formal Advisory Committee should consist of members
from the Court, self-advocates, advocacy organizations — including the Arc of Missouri, Missouri
Developmental Disabilities Council, Governor’s Council on Disability, and Missouri Protection and
Advocacy — and other representatives from the general public and related public or private
organizations.

Sincerely; ™ _—

7 e S e
A e i
’

Ed Thomas
President, Arc of United States, Missouri Chapter

Telephone: 573-693-1511  Email: arcmoinfo@arcofmissouri.org  Web: www.arcofmissouri.org




Disability and Guardianship Project

Spectrum

Institute

1717 E. Vista Chino A7-667 « Palm Springs, CA 92262
(818) 230-5156 « www.spectruminstitute.org

March 29, 2018

Honorable Zel M. Fischer

Chief Justice

Supreme Court of Missouri

207 W. High Street Administrative Docket
Jefferson City, MO 65101

Re:  Follow Up to Letter and Enclosures of September 25, 2017 Regarding
Noncompliance of State Guardianship System with the Americans
with Disabilities Act and Section 504 of the Rehabilitation Act

Dear Chief Justice:

On September 25, 2017, we sent a letter of complaint to the Missouri Supreme Court regarding
noncompliance of the state’s adult guardianship system with the Americans with Disabilities Act and
Section 504 of the Rehabilitation Act. A copy of that letter is enclosed for your reference.

Since our complaint was submitted pursuant to Section 35.107 of Title Il regulations implementing
the ADA, we anticipated that the Court would reply. To date, we have not received a response.

At the time we wrote to the Court, our office was located in Los Angeles, California. In January we
moved to Palm Springs, California. Our current address is listed above.

In the event that the Court did reply to our complaint but it was misdirected or returned to the Court,
we would appreciate a copy of the reply to be sent to our current address. If the Court did not reply,
we have two questions: (1) when might a reply be sent; and (2) where can we find information about
the procedures used by the Court to comply with the requirements of Section 35.107.

We look forward to receiving a response from the Court to our initial complaint and to our current
questions.

Respectfully submitted:

/A A

Thomas F. Coleman
Legal Director, Spectrum Institute
tomcoleman@spectruminstitute.org

cc: Civil Rights Division, U.S. Dept. of Justice (information only)



CLERK OF THE SUPREME COURT

STATE OF MISSOURI
POST OFFICE BOX 150
BETSY AUBUCHON JEFFERSON CITY, MISSOURI TELEPHONE
CLERK 65102 (573) 7514144
May 11, 2018

Mr. Thomas F. Coleman

Legal Director, Spectrum Institute
Disability and Guardianship Project
1717 E. Vista Chino A7-667

Palm Springs, CA 92262

Dear Mr. Coleman,

I'am in receipt of your letter of March 29, 2018, as well as the materials and your
letter of September 25, 2017. The Supreme Court of Missouri has asked that I respond
and let you know your materials have been received and are under review.

Thank you for your attention to the matter.

Very Truly Yours,

Iwrk



Disability and Guardianship Project

Spectrum

Institute

555 S. Sunrise Way, Suite 205 « Palm Springs, CA 92264
(818) 230-5156 « www.spectruminstitute.org

May 14, 2018

Supreme Court of Missouri
Custodian of Records

207 W. High Street
Jefferson City, MO 65101

Re:  Administrative Records Request / Court Operating Rule 2
To the Custodian:

This request for administrative records of the Supreme Court of Missouri is made pursuant to Court
Operating Rule 2.

The Supreme Court is a public entity within the meaning of Title II of the Americans with
Disabilities Act. It is also a recipient of federal funds within the meaning of Section 504 of the
Rehabilitation Act of 1973. The Supreme Court has more than 50 employees.

Request 1: Documents on ADA Policies
Section 35.106 of Title II Regulations specifies that a public entity such as the Supreme Court of
Missouri shall make available to interested persons information regarding the ADA and its

applicability to services, programs, and activities of the public entity.

We hereby request copies of any documents showing the ADA policies of the Supreme Court
regarding services, programs, and activities of the Supreme Court.

Request 2: Documents on Self-Evaluation

Section 35.105 of Title I ADA Regulations specifies that a public entity such as the Supreme Court
of Missouri shall evaluate its services, policies, and practices, and the effects thereof, that do not or
may not meet the requirements of the ADA, and modify them if necessary to make them ADA
compliant.

We hereby request copies of any documents showing the process and results of any self-evaluation
done by the Supreme Court regarding policies and practices of the court in adult guardianship
proceedings or any other type of judicial proceeding.

Request 3: Complaint Procedure

Section 35.107 of Title Il ADA regulations specify that a public entity with 50 or more employees,
such as the Supreme Court of Missouri, shall adopt and publish grievance procedures for prompt and
equitable resolution of complaints alleging any action that would be prohibited by the ADA.



We hereby request copies of any documents showing the grievance procedures adopted by the
Supreme Court for receiving, processing, and resolving complaints that policies or practices of the
Supreme Court violate the ADA.

Enclosed you will find information about the ADA regulations mentioned above.
We look forward to receiving your response to this request for records.
Respectfully submitted:

/A A

Thomas F. Coleman
Legal Director, Spectrum Institute
tomcoleman(@spectruminstitute.org



Disability and Abuse Project
Spectrum Disability and Guardianship Project

Institute

555 S. Sunrise Way, Suite 205, Palm Springs, CA 92264
(818) 230-5156 » www.spectruminstitute.org

April 22,2019 PLEASE NOTE OUR NEW ADDRESS (SEE ABOVE)
Honorable Zel M. Fischer

Chief Justice

Supreme Court of Missouri

207 W. High Street Administrative Docket

Jefferson City, MO 65101
Re:  Request for information on status of the ADA complaint filed on September 25, 2017
Dear Chief Justice Fischer:

On September 25, 2017, Spectrum Institute filed an ADA complaint with the Court. The Clerk of
the Supreme Court wrote to us on May 11, 2018, indicating that the complaint was under review.

Since we have not had any further communications from the Court, and since so much time has
elapsed, it seemed appropriate to send this inquiry into the status of the complaint.

We look forward to receiving an update.

Respectfully submitted:

A

Thomas F. Coleman
Legal Director, Spectrum Institute
tomcoleman@spectruminstitute.org
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